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FORM A 

IN THE COURT OF SESSIONS JUDGE, UDALGURI 

Present: Sri Chatra Bhukhan Gogoi, AJS, Special Judge. 

 

[Date of the Judgment] 

                                                                    06.02.2021 

[Case No. Special (POCSO) 43/2019] 

(Details of FIR/ Crime and Police Station) 

Complainant : 

STATE OF ASSAM 

OR 

MATIBUR RAHMAN 

REPRESENTED BY Learned P.P. Mr. Arabindra Basumatary 

ACCUSED 

Sirajul Hoque 

S/O- Mahammad Ali 

Village- Aminpara 

P.S.- Rowta 

Dist.- Udalguri, Assam 

REPRESENTED BY  Mr. Tarun Chandra Boro 
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FORM B 

Date of Offence 30.8.2019 

Date of FIR. 1.9.2019 

Date of Charge-sheet 24.9.2019 

Date of Framing of Charges 4.11.2019 

Date of commencement of evidence 9.1.2020 

Date on which judgment is reserved NIL 

Date of the Judgment 6.2.2021 

Date of the Sentencing Order, if any  

 

Accused Details 

Rank of 

the 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

on Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

 Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of section 

438, Cr.P.C. 

 

Sirajul 
Hoque 

4.9.2019 
21.10.20

19 

U/S 
366/376(3) 
IPC and 4 
of POCSO 

Act 

Acquitted Nil 48 days 
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Form C 

A. Prosecution 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, EXPERT 

WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Dr. Bhagirath Dey Medical witness 

PW2 Matibur Rahman Informant 

PW3 
Victim (X), real name is 
withheld 

victim 

PW4 Musstt. Ume Kulsum Begum Other witness 

PW5 Amirul Islam Police witness (I.O.) 

 

 

B.  Defence Witnesses, if any : 

 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, EXPERT 

WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

 NIL  
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C. Court Witnesses, if any : 

 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, EXPERT 

WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

 NIL  

 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. No Exhibit Number Description 

1 Ext -1/PW1 Medical report 

2 Ext -2/PW3 Statement U/S 164 Cr.P.C. 

3 Ext-3 and 4/PW5 FIR and charge-sheet respectively 

 

B. Defence: 

Sr. No Exhibit Number Description 

 NIL Nil 
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C. Court Exhibits 

 

Sr. No Exhibit Number Description 

 Nil Nil 

 

D. Material Objects: 

 

Sr. No Material Object Number Description 

1 Nil Nil 
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IN THE COURT OF THE SPECIAL JUDGE, UDALGURI 
 

Special POCSO Case No. 43/2019 
(Arising out of Orang P.S. Case No. 70/19) 

U/S 366/376(3) of IPC and Section 4 of POCSO Act. 
 

PRESENT:     Sri Chatra Bhukhan Gogoi, AJS, 
Special Judge, Udalguri. 

 
 

Charge framed on:-4.11.2019 
 

State of Assam 
-Vs - 

Md. Sirajul Hoque................Accused person. 
 

Date of Recording Evidence on –09.01.20, 18.1.2020. 

Date of Hearing Argument on –03.02.2021. 

Date of Delivering the Judgment on –06.02.2021. 

 

Appearance: 

Advocate for the State---------Mr. Arabindra Basumatary, Learned. P.P. 

Advocate for the Accused-----Mr. Tarun Chnandra Boro, Learned. Advocate. 

 

JUDGMENT 
 

1. The prosecution case in brief, is that, on 1.9.2019 one Motibur Rahman 

lodged an FIR in Rowta P.S. alleging inter alia that on 30.8.2019 around 

7.30 p.m. his minor daughter hereinafter referred to as (Miss X) aged about 

12 years was kidnapped by accused. When he alongwith villagers searched 

the girl, accused assures to get back his daughter on 31.08.2019 but the girl 

is still untraceable. Hence, the case. 

 

2. Receiving the information as above, Rowta P.S. got a case registered being 

Rowta P.S. Case No. 123/19 under Section 366A IPC and took up 

investigation. During investigation I/O visited the place of occurrence, drew 

sketch map (Ext.4), sent the victim for medical examination (Ext.1), got her 

statement recorded before Magistrate under Section 164 Cr.P.C. (Ext.2) and 
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finally on conclusion of investigation laid the charge sheet (Ext.5) against the 

accused under Section 366/376 (3) IPC and Section 4 of POCSO Act with a 

view to stand trial.  

 

3. During the course of time, my learned predecessor took cognizance of the 

offence and vide order dated 4.11.2019, framed charges against accused 

under Section 366/376(3) IPC and Section 4 of POCSO Act after due 

compliance of Section 207 Cr.P.C. The particulars of the offences on being 

read over and explained, accused pleaded not guilty and claimed trial. 

 

4. During the course of trial the prosecution in order to bring home the guilt of 

the accused examined as many as five witnesses including the informant, 

the alleged victim girl, the Medical Officer and the I/O. 

 

5. Concluding prosecution evidence, accused was examined under Section 313 

Cr.P.C., however, accused denied the prosecution evidence as false. But, on 

being asked, accused declined to adduce defence evidence. His plea is total 

denial of the prosecution case. 

 

6. Points for determination:- 

(i) Whether on 30.8.2019 at Aminpara under Rowta P.S. accused 

kidnapped the daughter of informant hereinafter referred to as 

(Miss X) with the intent that she might be compelled or knowing 

it to be likely that she would be compelled to marry accused 

against her will or she might be forced or seduced to illicit 

intercourse with the accused thereby committed offence 

punishable under Section 366 of IPC? 

(ii) Whether on the same day accused committed rape on „X‟ (victim) 

under the age of 16 years, thereby committed offence punishable 

under Section 376(3) of IPC? 

(iii) Whether on the same day and subsequent thereto accused 

committed penetrative sexual assault upon the victim(X) aged 
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about 12 years and thereby committed offence punishable under 

Section 4 of POCSO Act? 

 

Discussion, Decision and reasons for such decision 

 

7. I have heard the learned lawyers appearing for both sides and carefully 

scanned the evidence and documents available on record.  

 

8. Learned P.P. appearing for the state, at the first instance, submitted that the 

present case is of unusual nature as the accused committed penetrative 

sexual assault on the victim after kidnapping her from her residence.In this 

case prosecution examined five (5) witnesses who have adduced 

corroborative evidence to the fact of kidnapping of a minor girl as well as of 

sexual assault on her without her consent. The accusing finger is against 

accused. Therefore, learned P.P. submitted that it is a fit case to record 

judgment of conviction both under Section 366/376(3) IPC and Section 4 of 

POCSO Act.  

 

9. Learned counsel Mr. Tarun Chandra Boro on the other hand, appearing for 

the accused summarized his argument by advancing the theory of doubt 

stating that there is no direct evidence against accused person of inducing 

the victim girl to move from one place to another against her will or 

seducing her to sexual intercourse with him or with any other person. 

Moreover, according to learned defence counsel everything is based on 

suspicion that accused had committed kidnapping or sexual assault which 

fact has been altogether denied by the victim girl in court. The suspicion 

however strong, cannot take the place of evidence in the absence of any 

credible and trustworthy evidence to record judgment of conviction. So, the 

learned defence counsel submitted that it is a fit case to record judgment of 

acquittal.  
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10. Now, before appreciating the evidence on record, it would be in the fitness 

of things to refer few decisions of the Hon‟ble Apex Court in the matter of 

appreciation of evidence and consequent decision to be arrived at by the 

court. 

 

11. In (1985) 1 SCC 505 66 State of U.P. v. M.K. Anthony, the Hon‟ble Supreme 

Court has held as under: 

 

“10. While appreciating the evidence of a witness, the approach must 

be whether the evidence of the witnesses read as a whole appears to 

have a ring of truth. Once that impression is formed, it is 

undoubtedly necessary for the court to scrutinize the evidence more 

particularly keeping in view the deficiencies, drawbacks and 

infirmities pointed out in the evidence as a whole and evaluate them 

to find out whether it is against the general tenor of the evidence 

given by the witness and whether the earlier evaluation of the 

evidence is shaken as to render it unworthy of belief. Minor 

discrepancies on trivial matters not touching the core of the case, 

hyper-technical approach by taking sentences torn out of context 

here or there from the evidence, attaching importance to some 

technical error committed by the investigating officer not going to the 

root of the matter would not ordinarily permit rejection of the 

evidence as a whole.…” 

 

12. In Harijana Thirupala v. Public Prosecutor, High Court of A.P., (2002) 6 SCC 

470, it has been ruled by Hon‟ble S C that: 

 

11. …. In appreciating the evidence the approach of the court 

must be integrated not truncated or isolated. In other words, the 

impact of the evidence in totality on the prosecution case or 

innocence of the accused has to be kept in mind in coming to the 

conclusion as to the guilt or otherwise of the accused. In reaching a 

conclusion about the guilt of the accused, the court has to 
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appreciate, analyse and assess the evidence placed before it by the 

yardstick of probabilities, its intrinsic value and the animus of 

witnesses. 

 

13. ”In Krishna Mochi v. State of Bihar, (2002) 6 SCC 81 68, the Hon‟ble 

Supreme Court ruled that: 

 

 “32. …. The court while appreciating the evidence should not 

lose sight of the realities of life and cannot afford to take an 

unrealistic approach by sitting in an ivory tower. I find that in recent 

times the tendency to acquit an accused easily is galloping fast. It is 

very easy to pass an order of acquittal on the basis of minor points 

raised in the case by a short judgment so as to achieve the yardstick 

of disposal. Some discrepancy is bound to be there in each and every 

case which should not weigh with the court so long it does not 

materially affect the prosecution case. In case discrepancies pointed 

out are in the realm of pebbles, the court should tread upon it, but if 

the same are boulders, the court should not make an attempt to 

jump over the same. These days when crime is looming large and 

humanity is suffering and the society is so much affected thereby, 

duties and responsibilities of the courts have become much more. 

Now the maxim “let hundred guilty persons be acquitted, but not a 

single innocent be convicted” is, in practice, changing the world over 

and courts have been compelled to accept that “society suffers by 

wrong convictions and it equally suffers by wrong acquittals”. I find 

that this Court in recent times has conscientiously taken notice of 

these facts from time to time”. 

 

14. In Inder Singh & Anr Vs The state (Delhi Admn.) reported in 1978 SCR(3) 

393, Krishna Iyer, J. laid down that:  
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“Proof beyond reasonable doubt is a guideline, not a fetish 

and guilty man cannot get away with it because truth suffers some 

infirmity when projected through human processes. 

 

15. ”In the case of State of U.P. v. Anil Singh, 1988 (Supp.) SCC 686, it was held 

that a Judge does not preside over a criminal trial merely to see that no 

innocent man is punished. A Judge also presides to see that a guilty man 

does not escape. One is as important as the other. Both are public duties 

which the Judge has to perform.  

 

16. Now, coming back to the case at hand, even though in his argument the 

learned P.P. placed exclusive reliance on the statement of the victim girl 

recorded by Magistrate under Section 164 Cr.P.C. to bring home the fact 

that the accused kidnapped the victim girl against her will and committed 

penetrative sexual assault against her but that has been totally negated by 

the victim girl in Court on oath stating that she eloped with accused on her 

own sweet will not as a result of any force or persuasion on the part of 

accused with intent that she would likely be compelled to marry with him or 

she might be forced or seduced to illicit intercourse with accused or with any 

other person. Statement of victim U/S 164 Cr.P.C. is not a substantive piece 

of evidence. It can be used for corroboration with the other evidence in 

court. But, in the instant case, the victim girl retracted her earlier statement 

made before Magistrate and stated in court with clear words that she rather 

forced the accused to take her with him. Moreover, she has not stated in her 

evidence that accused committed any forceful penetrating sexual assault on 

her. In her cross-examination she stated that she implicate the accused on 

the pressure of police only not on her own. 

 

17. On the other hand, the victim girl in her statement before Magistrate stated 

her age as 12 years and in court on oath she stated her age to be 18 years. 

But, the PW1 Dr. Bhagirath Dey who examined her on 11.09.2019 found no 

sign of any violent mark or spermatozoa or no sign of any pregnancy which 
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clearly ruled out having any sexual intercourse by accused with the victim 

girl. 

 

18.  So, it supports the stand of the victim that no such physical intercourse took 

place. Moreover, there is huge contradiction regarding the actual age of the 

victim girl because the victim girl herself stated two different age at two 

different stages and doctor also opined that on radiological examination her 

age is found 12 to 15 years of age (Ext.1).Moreover, it is seen that in the 

absence of proof of age of the victim girl by way of proving the original birth 

certificate or school certificate a grave doubt or raises serious doubt about 

her actual age at the time of alleged incident. In the backdrop of such state 

of confusion, the benefit of doubt about the actual age of the alleged victim 

girl must go in favour of accused person.  

 

19. PW2,Matibur Rahman, PW4, Ume Kulsom Begum who are the parents of the 

victim girl and best persons to say about the date of birth of their child also 

miserably failed to state the date of birth or actual age of their daughter or 

having any physical relation of their daughter with accused. PW4 rather in 

her cross-examination stated the age of her daughter to be 18 years and 

also stated that her daughter voluntarily eloped with accused. Therefore the 

elements of kidnapping of the victim girl by accused is not at all established.  

 

20. The evidence of I.O. PW5 also do not support the prosecution case as his 

evidence is stereo type in nature. He did not make any effort to gather 

evidence of age of the alleged victim girl. Neither the parents nor the victim 

girl have described any circumstances that may fall within the definition of 

Section 3 punishable U/S 4 of POCSO Act. There is no allegation that 

accused penetrates his penis into the vagina, mouth, urethra or anus to any 

extent or makes the girl to do so with him or there is no evidence to prove 

that accused manipulates any part of the body of the child or applies his 

mouth to vagina, mouth, urethra or anus of the girl so as to fall the act of 
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accused within the definition of 2(f) of POCSO Act punishable U/S 4 of 

POCSO Act. 

 

21. In the same line of reasoning, it can be safely said that there is no concrete 

evidence to punish the accused under section 376(3) IPC for committing 

rape on the victim girl below the age of 16 years because as discussed 

above, there is no concrete evidence at all regarding the age of victim to 

hold that at the relevant time age of the girl was below 16 years. When 

there is two theory possible after appreciation of prosecution evidence, one 

supporting the prosecution case and the other supporting the accused then 

in such a situation court has no option but to accept the theory which is 

beneficial to the accused person.  

 

22. Therefore, after having given my anxious consideration to the facts of the 

case and the evidence emerged in the mouth of the vital prosecution 

witnesses, this court is of the considered view that prosecution has 

miserably failed to establish the case against accused for sustaining 

conviction U/S 366/376(3) IPC and Section 4 of POCSO Act.  

 

23. In the result, this court has no option but to record the judgment of 

acquittal. Consequently, accused Sirajul Hoque is acquitted from the charges 

U/S 366/376(3) IPC and Section 4 of POCSO Act on the ground of benefit of 

doubt. 

  

24. Let copy of this judgment be forwarded to the learned District Magistrate, 

Udalguri as provided U/S 365 Cr.P.C. 

 

25. The bail bond of accused be extended for a period of 6 (six) months from 

today as mandated U/S 437A Cr.P.C. 

 

26. Let case record be consigned to record room. 
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27. Judgment is signed, sealed delivered in the open court on this 6th day of 

February, 2021 at Udalguri. 

 

 
Dictated and corrected by me. 

 

(Chatra Bhukhan Gogoi)       (Chatra Bhukhan Gogoi) 
       Special Judge,     Special Judge, 
         Udalguri.        Udalguri. 
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